BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION

IN THE MATTER OF A DECLARATORY ORDER
REGARDING THIRD-PARTY ARRANGEMENTS

)

) Case No. 09-00217-UT
FOR RENEWABLE ENERGY GENERATION )

)

DECLARATORY ORDER PARTIALLY ADOPTING AND MODIFYING
RECOMMENDED DECISION

THIS MATTER comes before the New Mexico Public Regulation Commission
(“Commission”) upon the Recommended Decision (“RD”) of the Hearing Examiner, Carolyn R.
Glick, issued on October 23, 2009. Having considered the RD (attached hereto as Exhibit 1 and
incorporated by reference herein), the Exceptions and the Responses thereto and the oral
arguments of the parties in this case, the record in this case and being fully informed in the
premises,

THE COMMISSION FINDS AND CONCLUDES:

1. The Statement of the Case, Discussion, and Findings of Fact and Conclusions of
Law contained in the RD is hereby incorporated by reference and adopted by the Commission
except to the extent expressly modified or supplemented herein.

2. The Commission adopts the description of third-party arrangements presented in
the RD, and in doing so clarifies the description in the Commission’s original docketing order.

3. Pursuant to 1.2.2.37.C NMAC five parties filed Exceptions' to the

Recommended Decision, six Responses and Replies® were filed, and pursuant to the

" Exceptions were filed by Public Service Company of New Mexico (“PNM’), El Paso Electric Company (“EPE"),
New Mexico Rural Electric Cooperative Association, Inc. (“NMRECA”) the Utility Division Staff of the Public

Regubaon Commissien (5Stal™y an s she Dty of Tas Cruces,
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Commission’s November 19, 2009 Order requesting supplemental briefing, four Supplemental
Briefs were filed.

4. On November 19, 2009, the Commission granted a motion requesting oral
argument and on December 3, 2009, granted a motion requesting an expanded scope of oral
argument.

5. On December 9, 2009, the parties were afforded an opportunity to present oral
argument. Four parties generally opposing the RD and six parties generally favoring the RD
appeared and argued.

DISCUSSION
Issues on Exceptions

6. The Commission has reviewed the many specific issues raised by the parties’
Exceptions, Responses and Replies and finds that many of the issues raised present subtle
variations of the same argument. Generally, PNM, EPE, NMRECA, and Staff argue on
exception against Findings 3, 4, and S in the RD; i.e., these parties argue that a developer
owning one or more distributed generation systems will always be a public utility if the

developer sells power to the system’s host on a kilowatt-hour basis. Las Cruces, VAWT, and

: Responses or Replies were filed by EPE, Las Cruces, IREC, VAWT Power Management, Inc. (“VAWT?),
Coalition for Clean Affordable Energy along with Western Resource Advocates, the NM Conference of Churches,
the Rio Grande Chapter of the Sierra Club and the Natural Resource Defense Council (hereinafter collectively
“CCAE”) and PNM.
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CCAE generally take positions in support of the RD.? The issues raised by the RD, exceptions
and responses are so inextricably interwoven as to make it impractical to view each exception
in isolation from the all others. Therefore, the Comnmission addresses selected exceptions
specifically but addresses the remainder of the Exceptions, Reponses, Replies and related issues
as a whole in the broader context of its analysis of the RD and of the issues.

Staff Exception to Declaratory Order

7. Staff asserts, for the first time, in its Exceptions and as clarified through oral
argument that issuance of a declaratory order would amount to an impermissible advisory
opinion, that such an order would violate the commission rule 1.2.2.21 NMAC regarding
declaratory orders, that to the extent the RD seeks to “facilitate” the development of renewable
energy resources such an order is beyond the Commission’s statutory authority, and that the
fact specific nature of the determination of an entity’s status as a public utility renders issuance
of a declaratory order a source of administrative inefficiency.

8. Notably, none of the other parties took exception to the RD’s statement of the

appropriateness of the issuance by the Commission of a Declaratory Order.* IREC filed a

* However, it is also the case that even parties that urge generally the same outcome in this matter disagree about
scope of their exceptions or about some of application of the law to the assumed facts. For example, Interstate
Renewable Energy Council (“IREC”) acknowledges that private power lines may be duplicative of utility service
and arguably are not permissible while Las Cruces urges that the construction of private power lines is permissible
but could under some circumstances cause a developer to become a public utility. (IREC Oral Argument by J. Keyes
and Las Cruces Oral Argument by A. Stevens)

* The New Mexico Rural Electric Cooperative Association (‘NMRECA”™) submitted exceptions which “endorse and
adopt” the Staff’s Exceptions. However NMRECA focused on only two of Staff’s Exceptions and did not brief the
issues raised by Staff’s exception to the issuance of a declaratory order.
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responses to Staff’s exception which supported the authority of the Commission to issue a
declaratory order and addressed each one of the Staff’s arguments directly (IREC Response to
Exceptions at 2 - 4).

9. Moreover, during oral argument, Staff did not take exception to the Commission
entering a declaratory order, if that order was narrowly structured to retain regulatory oversight.

10.  Thus it appears to this Commission that Staff’s Exception is really directed to the
outcome of this matter rather than the appropriateness of issuing a declaratory order in this
case.

11.  The Hearing Examiner, in her RD has aptly stated that it is within the power of
the commission to issue a declaratory order to remove uncertainty and provide the public —
including regulated entities — with a clear understanding of the laws and rules administered by
the Commission.

12. To the extent that Staff’s concern is that the RD uses the term “facilitate” in a way
that suggests to Staff an intent of the Commission in this proceeding to support any particular
outcome, the point merits clarification. The Commission has neither prejudged this matter nor
sought to bolster any particular industry in favor of any other industry. However, this
Commission supports and joins with the Legislature in encouraging growth of renewable
energy industry so long as it is in accordance with the laws of the State. Further, Commission
understands and adopts the RD’s use of the term facilitate to refer only to the duty and

authority of the Commission to interpret the Public Utilities Act. (IREC Response to
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Exceptions at 2 —3). To the extent that Staff takes exception to the Commission’s issuance of
a declaratory order on the grounds that the determination of whether an entity is a public utility
is always a fact specific inquiry requiring the development of a factual record through an
adjudication, the Commission finds otherwise, as discussed below.

PNM, NMRECA, and Staff’s Exception To Conclusions No. 3,4,and 5

13. PNM, NMRECA, and Staff take generally exception to the findings of fact and
conclusions of law in the RD that reach the conclusion that a third-party developer selling
supplemental renewable energy to a single customer is not a public utility within the meaning
of the law regardless of the number of customers served and the manner of service.’
Essentially, these parties contend — for slightly differing reasons — that under the statutory
definition of “public utility” and case law applying that definition, a developer who provides
electricity to one or more hosts is a public utility.

14. PNM argues that a single developer servicing only a single host is a public utility
because the developer does not fit within any of the statutorily enumerated exceptions (1978
NMSA Sec. 62-3.-4 and 62-4-4.1) to those otherwise included within the definition of “public
utility” set forth at 1978 NMSA Sec. 62-3-3.G NMSA. (PNM Exceptions at 3.) In support of
this argument PNM paraphrases the Supreme Court in Griffith v. New Mexico Public Service

Commission, 86 N.M. 113, 115, 520 P. 2d 269 (1974) as follows:

* EPE did not take exception to Finding of Fact and Conclusion of Law number 3 that states that a developer who
owns a distributed generation system at its host’s premises and who sells electricity generated by the DG system to
the host for only the host’s use is not a public utility.
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What the [PUA] declares in this case is that in order to preserve the public welfare, any
person not engaged solely in interstate business, who operates a facility which [sells or
furnishes electricity] to the public for [light, heat or power], is a public utility unless he
[furnishes electricity] only to himself, his tenants, or his employees [or the facility is

leased to a public utility or other lessee].(PNM Exceptions at 3)

15. While the paraphrasing of the quoted language is fair, as far as it goes, PNM fails
to address the central question which is implicit in the quoted language and expressly addressed
by the hearing Examiner’s RD. “The contested issue is whether a developer provides these
services ‘to or for the public’” (RD at 7). A public utility within the meaning of 1978 NMSA
62-3-3.G holds itself out as providing service “to the public.” Griffith, supra. at 115. PNM’s
Exception simply assumes Developers to be public utilities and then argues that they are not
within any statutory exceptions. On the other hand, EPE’s Exceptions challenge the RD’s
analysis and application of the phrase “to the public” to the determination of the developers
status.

EPE, NMRECA, PNM And Staff’s Exceptions to Conclusion of Law No. 4 and 5§

16. EPE, NMRECA, PNM and Staff took exception to the RD’s discussion and the
RD’s Conclusion of Law number 4. Essentially, their arguments are a continuation of the
exceptions PNM, NMRECA, and Staff took to Conclusion of Law number 3. They argue that
a developer that offers its services to multiple customers is effectively “holding itself out” as a

provider to “the public.” See, e.g., PNM Exceptions at 8.

The Commission’s Analysis of the Exceptions to Conclusions 3, 4, and 5
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17. The Commission finds that the exceptions from Staff, EPE, PNM, and NMRECA
should not be granted either in whole or in part, as discussed below.

18.  The question presented by this declaratory order case is under what circumstances
might a developer contracting with an electric utility customer to provide supplemental
electricity become an electric utility within the meaning of the Public Utility Act.® The key
element to answering this question is the meaning of the phrase “to the public” in Section 62-3-
3(G) of the Act. The Commission must analyze and apply the five cases in which the Supreme
Court construed this portion of the law. In four of these cases, the Supreme Court found that
the activities and circumstances at issue were not sufficient to make the entity in question a
public utility within the meaning of the Act. Socorro Elec. Coop. Inc. v. Pub. Sve. Co., 66
N.M. 343, 348 P.2d 88 (1959); Llano, Inc. v. Southern Union Gas Co., 75 N.M. 7,399 P.2d
646 (1964); El Vadito de los Cerrillos Water Assoc. v. N.M. Pub. Sve. Comm’n, 115 N.M. 784,
858 P.2d 1263 (1993); Morningstar Water Users Assoc. v. N.M. Pub. Util. Comm’n, 120 N.M.
579,904 P.2d 28 (1995). In only one instance, Griffith v. N.M. Pub. Sve. Comm’n, 86 N.M.
113, 520 P.2d 269 (1974), does the Court declare that the entity question was a public utility.

19. As a preliminary matter, the Commission finds that the number of customers

served is not a bright line test under New Mexico law for when a utility becomes a public

® As the RD explains, the fact that it is renewable energy that is at issue in this declaratory order buttresses the
conclusion that the transactions in question do not constitute public utility services, based on the purposes and
policies stated in the Renewable Energy Act. However, we reach the same conclusion without reference to the REA
by applying Supreme Court precedent interpreting the PUA to the other characteristics of the transactions in
question, in particular that the electric sales are supplemental.
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utility.” In El Vadito, for example, the existence of 45 non-affiliated customers taking retail
service from the water utility did not make the utility into a “public utility” within the meaning
of the law. It cannot be maintained that going from one customer (Ll/ano) to two or several
makes an entity a public utility. Indeed, New Mexico case law explicitly holds that “the public
or private character of the enterprise does not depend on the number of persons by whom it is
used.” Llano, 75 N.M. at 18, quoting Socorro, 66 N.M. at 347.

20.  Rather than the number of customers, the public utility designation turns on
whether its use is open to “all members of the public who may require it,” including whether
“the public generally has a right to such use.” Id. (emphasis in the original). A utility
becomes a public utility by beginning to “act like a public utility.” Morningstar, 120 N.M. at
587,904 P.2d at 36. For example, in Griffith, a real estate developer constructed a water
system to serve homes on lots he had sold in a subdivision, and charged a monthly water
service fee. 86 N.M. at 114, 520 P.2d at 270. Asa utility commission, we know intuitively (as
well as from our understanding of New Mexico case law) that the Griffith scenario constitutes
“acting like” a public utility. By the same account, we understand that Griffith’s operation of
his water utility in this manner make it untenable for him to unreasonably deny an individual
homeowner access to the subdivision’s water supply service after an unrelated, private dispute.

See id

" This case comes to us with the parties on each side taking absolute positions; however, the Commission has
considered in its deliberations whether the law might support a single customer relationship (RD Finding 3) but not
rultiple customer relationships. ~ As discussed herein, the Commission concludes that numbers are not the
determining factor.
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21.  As the United States Supreme Court held in the seminal case Munn v. State of

lllinois, 94 U.S. 113 (1876):

“Property does become clothed with a public interest when used in a manner to

make it of public consequence, and affect the community at large.  When,

therefore one devotes his property to a use in which the public has an interest, he,

in effect grants to the public an interest in that use, and must submit to be

controlled by the public for the common good, to the extent of the interest he has

thus created.”®

22, In Griffith, our Supreme Court echoes this principle, quoting cases from two other

Jurisdictions concerned with the question of when private property became characterized by
public use. From a similar case in New Jersey: “As the character and extent of use [serving all
lot owners and making them dependent on the utility for a necessity of life] make it public, we
conclude the Association is operating a water system for ‘public use.’” Griffith, 86 N.M. at
116, 520 P.2d at 272, quoting from Lewandowski v. Brockwood Musconetcong River, etc.,
Ass'n, 37 N.J. 433, 181 A.2d 506 (1962). And from an Iowa case: “to the public means
...sales to sufficient of the public to clothe the operation with a public interest and doesn’t
mean willingness to sell to each and every one of the public without discrimination.” /d.,
quoting from lowa State Commerce Com'n v. Northern Nat. Gas Co., 161 NNW.2d 111, 115

(1968). From these cases, our Court concludes that the public utility designation turns on

“sales to sufficient of the public to clothe the operation with a public interest.” Id

¥ See also Arnold v. Bd of Barber Examiners, 45 N.M. 57, 109 P.2d 779, 785 (1941) (“There is no magic in the
phrase “clothed with affected with a public interest.” Any business is affected with by a public interest when it

reaches such proportions that the interests of the public demands that it be reasonably regulated to conserve the
rights of the public.”)
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23, In each of the five cases that have come before the New Mexico Supreme Court
to construe the meaning of “public utility” and “sales to the public,” the Court’s determination
turned on whether character of the operation has clothed it with a public interest by creating an
expectation that regulation as a public utility is needed to protect consumer interests: Have the
actions of the proto-utility created amongst the members of the public that are its potential
customers a reasonable expectation that they are legally entitled to the utility’s services if they
should demand or require those services?’

24.  Llano, the one case in which, as in our declaratory order, the extent of an existing
utility’s protection from competition is implicated, not only applies this principle, it holds that
creating such an expectation is the principle determinative feature of the public utility
designation. El Vadito, 115 N.M. at 790, 858 P.2d at 1269 (“In Llano we noted that the
principle determinative feature of a public utility is that of service or readiness to serve, an
indefinite public (or portion thereof) which has a legal right to demand and receive its
services.”) citing Llano, 75 N.M. at 18, 399 P.2d at 653 (internal quotation marks omitted;
emphasis added).

25.  Llano also instructs us that the Public Utility Act does not protect a public utility

from all competition, such as losing sales and revenues to a non-public utility entity engaged in

’ And by implication, but not explicitly in our case law, if they should require those services, do the customers
have a reasonable expectation that they will be protected by regulation from being charged an unreasonable
price.

10

Declaratory Order
Partially Adopting and Modifying Recommended Decision
Case No. 09-00217-UT



retail sales.'” The customer at issue in Llano not only represented a significant amount of the
public utility’s revenue, the operators of the competing distribution system evinced an intention
to cherry-pick additional large customers from the utility system. 75 NM at 9-10, 399 P.2d at
648. More importantly, if infringement on an existing utility’s monopoly was to be a
determining factor in the legal analysis, infringing sales to a single customer of whatever size
would be as fatal to one’s exemption from the PUA as sales to a score of the indefinite public.

26.  Under the circumstances in this declaratory order, the third-party renewable
developers are not public utilities within the meaning of the PUA. As the RD points out, these
renewable developers are offering a supplemental service. If one or more third-party
developers refuse to contract for services with a particular customer, whether its because the
customer’s premises are not well suited for a system, or for any other reason, that customer is
not going to be without electric service. There is no obvious public policy basis for the
Commission to regulate these third-party developers as public utilities so as to provide potential
customers with a “legal right to demand and receive [the] services” of a third-party developer.
El Vadito, 115 N.M. at 790, 858 P.2d at 1269. There is no obvious public policy that would
require the Commission to step in and regulate the prices charged by the third-party developers:
if a potential customer doesn’t like what is being quoted, the customer may shop around or

simply continue to rely exclusively on their rate-regulated public utility. And while some

" In the current case, where only supplemental services are at issue, the PRC has the ability to use rate design to
ensure that utilities retain the ability to recover their fixed costs from all customers, including an appropriate share
from those having third-party suppliers.
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customers of third-party developers may find it convenient to have recourse to the Commission
in the event of a dispute with their provider, there’s no obvious public policy calling for the
Commission to be inserted into such a dispute (any more than in any other long-term
commercial lease not involving a regulated monopoly). The third-party developer scenario is
not Griffith, it’s not even Llano.

27. Because we find that the meaning of “holding out” to an indefinite public in our
New Mexico cases turns on whether a supplier or utility positions itself to give potential
customers a legal right to demand and receive services, we reject the contentions that a third-
party developer’s general advertising of the possible availability of services or its contracting
with multiple hosts constitutes holding out to the general public within the meaning of our
laws.

28.  In summary, whether or not they place advertisements in the Albuguerque Journal
or elsewhere, or whether or not they attract significant numbers of contracted customers, by the
nature of what they are providing, third-party developers will not have clothed their operations
in the public interest to the extent that public policy demands that they be regulated as public
utilities. The Hearing Examiners Recommended Decision should be upheld on these points.
Exceptions of the City of Las Cruces to Findings 6 and 7.

29.  The Recommended Decision should be modified in order to partly grant the
exceptions of the City of Las Cruces, which correctly points out that under Llano, an entity that
is not a public utility may operate a distribution system. However, the Recommended
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Decision is correct in finding that requiring a public utility to “wheel” the power of a third-
party on a compulsory basis is impermissible.

30. The Commission adopts the RD’s discussion of State of N.M. ex rel Sandel v.
N.M. Pub. Util. Comm’n, 1999-NMSC-019, 127 N.M. 272, and rejects PNM’s arguments on

exception based on that case.

31.  The RD at Section II.D.5, Net Metering and Incentive Payments, and Decretal
Paragraph E goes beyond the scope of the issues which the Commission’s Initial Order and
Supplemental Order required the regulated utilities and interested interveners to brief. The
Commission should not make findings of fact nor conclusion of law with regard to the
implications of the present order on net-metering tariffs.

IT IS THEREFORE ORDERED AND DECLARED:

A. A third party developer that owns renewable generation equipment that is
installed on a utility customer’s premises, pursuant to a long term contract with the customer to
supply a portion of that customer’s electricity use, payments for which are based on a kilowatt-

hour charge, is not a public utility subject to regulation by the Commission.

B. A third party developer who owns renewable generation equipment, which is

installed on a utility customer’s premises, and uses this equipment to serve multiple customers

for a portion of each customer’s electricity use and, payments for which are based on a kilowatt-

hour charge, is not a public utility subject to regulation by the Commission. However, a third
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party developer may not use a public utility’s distribution lines or equipment in order to route
electricity to multiple customers.

D. This Order is effective immediately.

E. Copies of this Order shall be served on all persons listed on the attached
Certificate of Service. A copy of the RD shall not be served with this Order due to the length of

the document, and because the parties already have a copy of the RD.
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ISSUED under the Seal of the Commission at Santa Fe, New Mexico, this 17th day of

December, 2009.

NEW MEXICO PUBLIC REGULATION COMMISSION

WS HP

SANDY JONES, CHAIRMAN

DAVID W. KING, VICE-CHAIRMAN

WY, //’/\,\ M(

JASON MARKS, COMMISSIONER

| ;

JEROME D. BLOCK, COMMISSIONER

WWL_..

CAROL K. SLOAN, COMMISSIONER
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IN THE MATTER OF A DECLARATORY ORDER )

REGARDING THIRD-PARTY ARRANGEMENTS

FOR RENEWABLE ENERGY GENERATION. )

CERTIFICATE OF SERVICE

) Case No. 09-00217-UT

I HEREBY CERTIFY that a true and correct copy of Declaratory Order Partially
Adopting and Modifying Recommended Decision issued December 17, 2009, was forwarded

on December 30th, 2009, by first-class postage prepaid mail, and/or e-mailed to the following

parties:

David Simmons

Everguard Roofing & Solar
512 Veranda Road, N.W.
Santa Fe, NM 87107

David B. Nava, Esq.
Robert Kidd, Jr., Esq.
Assistant City Attorneys
P.O. Box 2248
Albuquerque, NM 87103

Thomas J. Wander

PNM

Alvarado Square-MS 0810
Albuquerque, NM 87158

Steve Michel, Esq.

‘Western Resource Advocates
227 E Palace Ave., Suite M
Santa Fe, NM 87501

Jerry F. Shackelford

Xcell Energy Services, Inc.
816 Congress Ave.— Suite 1650
Austin, TX 78701

Allan Sindelar
Positive Energy, Inc.
3201 Calle Marie
Santa Fe, NM 87507

Tom Singer

NRDC

464 Camino Don Miguel
Santa Fe, NM 87501

Patrick Griebel, Esq.

Sanchez, Mowrer & Destiderio, PC

P.O. Box 1966
Albuquerque, NM 87103-1966

Chandra Shah

National Renewable Energy
Laboratory NREL

1617 Cole Blvd., MS 1725
Golden, CO 80401-3393

Marcos Martinez
Assistant City Attorney
P.O. Box 909

Santa Fe, NM 87504-0909

Benjamin Phillips, Esq.
PNM

Alvarado Square, MS-1200
Albuquerque, NM 87158

Bruce C. Throne, Esq.
Attorney at Law

1440-B South St. Francis Drive
Santa Fe, NM 87505

John Curl

Western Resource Advocates
227 E. Palace Ave., Suite M
Santa Fe, NM 87501

Cindy Burda
12500 Baltimore Avenue
Beltsville, MD 20705

Evan D. Evans

El Paso Electric Company, Inc.
123 W Mills

El Paso, TX 79901

Randall W. Childress, Esq.

Law Office of Randall Childress
Stacey J. Goodwin, Esq.

300 Galisteo Street, Suite 205
Santa Fe, NM 87501

Jeffrey Fornaciari, Esq.
Hinkle, Cox. Eaton, Coffield &
Hensley

218 Montezuma

Santa Fe, NM 87501

Helga Schimkat
CCAE

P.O. Box 8155
Santa Fe, NM 87504

Ruth M. Sakya

Southwestern Public Service Co.
600 Tyler Street — Suite 2900
Amarillo, TX 79101

Rick Gilliam

SunEdison

6272 W 91% Ave., Ste. 2
Westminster, CO 80031

Nancy Long
P.O. Box 5098
Santa Fe, NM 87502-5098



Cary Weiner

Renewable Energy Planner
City of Santa Fe

P.O. Box 909

Santa Fe, NM 87504

Daniel Najjar
P.O. Box 22249
Santa Fe, NM 87502-2249

Jason B. Keyes

Keyes & Fox, LLP
1721 21st Avenue East
Seattle, WA 98112

Patrick Ortiz

PNM Resources, Inc.
Alvarado Square, MS-2822
Albuquerque, NM 87158

Harry (Pete) Connelly, Jr.
City of Las Cruces

P.0O. Box 20000

Las Cruces, NM 88004

Richard Vergas/Saul Ramos
U.S. Department of Energy
National Nuclear Security Adm.
NNSA Service Center

P.O. Box 5400

Albuquerque, NM 87185-5400

Robert L. Garza, P.E.
City of Las Cruces
P.O. Box 20000

Las Cruces, NM 88004

Rebecca G. Perry-Piper
135 Rincon Valverde
Ponderosa, NM 87044-9500

E-mailed to:

Schimkat law@comcast.net;
rbcwkeleher-law.com;
smichel@westernresources.org;
gmurphy@westernresources.org
robbm@toast.iet
Chandra.shah@nrel.gov
Icurl@westernresources.org
rvergas@doeal.gov

CERTIFICATE OF SERVICE
Utility Case No. 09-00217-UT

Christopher L. Perry

Energy Productivity Services, Inc.
PO Box 50115

Austin, TX 78763

Mariel Nanasti
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Santa Fe, NM 87504-0276
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Sierra Club
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Santa Fe, NM 87506

Keven Groenewold

Rural Electrification Cooperative
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Santa Fe, NM 87505

Joseph Goldberg

Sara Berger

Freedman Boyd Hollander Goldberg
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Glenda Murphy/Penny Anderson
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227 E Palace Ave. Suite M

Santa Fe, NM 87501

Sunny J. Nixon
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